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CRIMINAL PROSECUTION AND 
THE SUPREME COURT 





HE SUPREME COURT has been the center of more 

widespread public interest and more controversy in recent 
months than at any time since the mid-1980s. In a con- 
tinuing series of cases, decided with few or no dissenting 
votes, the Court has repeatedly sustained individual rights 
against infringement by federal or state measures designed 
to combat subversion or to aid in prosecution of suspected 
criminals.' Restraints laid on law enforcement officers and 
investigating agencies were dramatized last June 17 when, 
on a single decision day, three controversial rulings were 
handed down. Judgments so far rendered in the 1957-58 
court term indicate no change in the general libertarian 
trend. 


The decisions in question have subjected the high tribunal 
to sharp criticism from some quarters. For the first time 
since it struck down New Deal measures in rapid succession 
two decades ago, the Court has interfered on a broad front 
with exercise of governmental powers for purposes deemed 
important by the Executive and Legislative branches. 
Demands for alteration of the structure and powers of the 
Court have followed as a matter of course. 


Numerous legislative proposals to clarify a specific deci- 
sion or modify a judicial construction also have been offered 
in Congress. One of these was enacted into law at the 
1957 session; the decision of the Court in the Jencks case, 
while not repudiated by Congress, gave rise to a law which 
makes it unmistakably clear that “fishing expeditions” into 
F.B.I. files are not to be tolerated. Efforts to make plainer 
or to reverse other recent rulings are under way. 


Chairman Eastland (D-Miss.) of the Senate Judiciary 
Committee announced on Jan. 14 that he intended to intro- 
duce several bills, and possibly some proposals for consti- 
tutional amendments, to loosen restraints imposed by the 


‘Arthur E. Sutherland, Jr., “‘The Supreme Court, 1956 Term,”. Harvard Lau 
Review, November 1957, pp. 85-200. . . 
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Supreme Court on law enforcement authorities in dealing 
with persons accused of criminal activity. A House Judici- 
ary subcommittee (Special Subcommittee to Study the 
Decisions of the Supreme Court) held hearings last year 
on “the impact of the recent decisions in fields of law 
enforcement, legislative investigation, and subversive activ- 
ities.” According to Subcommittee Chairman Edwin E. 
Willis (D-La.), testimony so far taken “indicates the neces- 
sity for a continuation of these hearings.” 


RULINGS ON F.B.I. FILES AND SMITH ACT PROVISION 


The decision which aroused greatest controversy in a 
year surcharged with controversy over ‘Supreme’ Court 
activities was that in Jencks v. United States (353 U.S. 
657—1957). Here the Court, with only one member dis- 
senting, threw out a conviction on the ground that the 
defendant was entitled to see written reports about him 
submitted to the F.B.I. by government witnesses who later 
testified against him. The Supreme Court ruling was based 
essentially on the long-settled principle that the govern- 
ment cannot invoke privilege in a case which it is prose- 
cuting without violating due process requirements of the 
Constitution’s 5th amendment. 


The majority opinion, delivered by Justice Brennan, held 
that the F.B.I. reports must be given directly to the 
defendant without prior screening by a judge. As the dis- 
senting opinion of Justice Clark pointed out: “Even the 
defense attorneys did not have. the temerity to ask for 
such a sweeping decision. They only asked that the docu- 
ments be delivered to the judge for his determination of 
whether the defendant should be permitted to examine 
them.” The Court explicitly disclaimed any intention to 
allow speculative rummaging through F.B.I. files. How- 
ever, Congress saw fit to spell out in law the gist of the 
stand taken by Justice Burton in a concurring opinion— 
that the trial judge should inspect reports before turning 
them over to the defendant.? 


In the case of Yates v. United States (354 U.S. 248— 
1957) the Supreme Court put a narrow interpretation on 
the words “organize” and “advocate” as used in the Smith 
Act, with the result that convictions of 14 California Com- 


2 The case against Clinton E. Jencks, a labor union official who was originally con- 
victed in 1954 of filing a false non-Communist affidavit, was dismissed on Dec. 31, 
1957, because the Justice Department concluded that. ‘on the available evidence the 
government cannot successfully -retry this defendant.” 
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Criminal Prosecution and the Supreme Court 


munists were .set aside:*? Forced to construe the term 
“organize” for the first time, the Court rejected the govern- 
ment contention that “a continuing process which goes on 
throughout the life of an organization” was meant. Rather, 
said Justice Harlan for the majority, the normal usage of 
the word—by which it refers ‘only to acts entering into 
the creation of a new organization”—was what Congress 
presumably intended. The Court declared also that persons 
who advocate “orceful overthrow of government were liable 
to penalty only if those to whom the advocacy was ad- 
dressed were urged to do something, currently or in the 
future, not merely to believe in something. 


RIGHTS OF WITNESSES AT CONGRESSIONAL INQUIRIES 


The much publicized case of Watkins v.. United States 
(354 U.S. 178—1957) affords another example olf a signifi- 
cant decision based on narrow legal grounds but of broad 
effect in practical application. The position of the Court, 
from which ‘only a single member dissented, was that the 
scope of an inquiry entrusted to a congressional committee 
must be defined with unambiguous clarity by the author- 
izing resolution. The committee, moreover, must be pre- 
pared to demonstrate that.questions put to witnesses are 
pertinent to the inquiry. Conviction of Watkins for con- 
tempt of Congress, because he refused to answer certain 
questions of a House Un-American Activities subcommittee, 
was said to.constitute denial of due process of law guar- 
anteed by the 5th amendment.‘ 


Reiterated throughout: the majority opinion, by Chief 
Justice Warren, were two noteworthy themes: (1) Use of 
legislative investigatory power must bear a-direct relation 
to the law-making process; “We have no doubt that tere is 
no congressional power to expose for the sake of exposure”’ 
(2) the “freedoms of speech, press, religion, or political 
belief and association” guaranteed by the Bill of Righis are 
protected in committee investigations. The Court appeared 
to be saying that to compel a witness “to testify against his 


*Seven alleged Communists convicted under the Smith Act in Hawaii in 1953. 
and four convicted in Seattle, were freed on Jan. 20, 1958, by action of the 
U.S. Cireuit Court of Appeals in San Francisco based on the Yates decision 
The Smith Act, which became law in 1940, made it a crime (1) to teach or 
advocate overthrow of any government in the United States by force or violence 01 
(2) to organize, or help to organize, any group advocating such violent overthrow. 

* Watkins had not invoked the privilege against self-incrimination but had chal- 
lenged the powers of the committee and the relevance’ of the questions asked. The 
Court did not actually deal with the first contention—specifically, whether the com- 


mittee could require a witness to testify on the membership of others in the Com- 
munist party. 
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will, about his -beliefs, expressions, Or associations is a 
measure of government interferenve” with those freedoms. 
Allowable interference requires. a “clear determination by 
the House or the Senate that a particular inqiiiry is: jus 
tified by a specific legislative need.” 


DECISIONS ON STATE POWERS TO COMBAT SUBVERSION 

Dicta about guaranteed rights in the Watkins case be- 
came, with further elaboration, the basis of decision in 
Sweezy v. New Hampshire (354 U.S. 234--1957). As in 
the Watkins case, the basic holding 6f the Court was that 
the (state) legislature had not sufficiently defined the scope 
of an inquiry by the state attorney general into subversive 
activities in New Hampshire. Ilence conviction of Sweezy, 
self-styled “classical: Marxist,” for refusal to. testify about 
a university lecture and about his activities:in the Pro- 
gressive party of 1948 was “unquestionably an invasion of 
petitioner’s liberties in the areas of academic freedom and 
political expression.” The 14th amendment, the Court ap- 
peared to hold, bars state action, not clearly authorized 
and plainly justified, which constitutes harassment in the 
realm of speech and association. 


Justices Frankfurter and Harlan, in a concurring opinion, 
went further and contended that New Hampshire legisla- 
tors did not have the power, even had they used it cor- 
rectly, to compel Sweezy to answer. The right of the 
individual had to prevail, they. said, because reasonable 
grounds did not exist for believing that- Sweezy or the 
Progressive party threatened ‘the safety of the state. 


The case of Pennsylvania v. Nelson (350 U.S. 497—1956) 
was perhaps the most widely assailed decision in the year 
1956. An acknowledged Communist,. Nelson. was -under 
federal sentence for violating the Smith Act when he was 
convicted in a Pennsylvania court of violating that state’s 
sedition law. A majority of six U.S. Supreme Court jus- 
tices agreed with the state supreme court that the Smith 
Act superseded the Pennsylvania law (and, inferentially, 
similar laws in 41 other states), because both. statutes 
proscribed the same conduct. 


Chief Justice Warren, delivering the opinion of the Court, 
stressed that the decision did not limit the right of a state 
to protect itself against sabotage or violence at any time. 
However, the Court found the federal scheme of regulation 
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Criminal Prosecution and the Supreme Court 


so pervasive as to lead to the assumption that Congress 
had intended to pre-empt the field of subversive control. 
Three dissenting justices argued that it was up to Con 
gress to state its mind, and that in the absence of a specific 
bar to exercise of state power, the presumption. should lie 
in favor of state activity. 


Konigsberg v. State Bar of California (353 U.S. 252 
1957) and Schware v. New Mexico Board of Bar Examiners 
(353 U.S. 232—1957) were companion cases which raised 
strong criticism of the Court. In both cases the Court 
reversed, as contrary to the 14th amendment, state court 
decisions supporting determinations by state examiners that 
applicants had failed to establish the good moral character 
necessary for admission .to the bar. 


In the Konigsberg case, the California statute clearly 
placed the burden of proving good moral character upon 
the applicant. Konigsberg, when questioned by. the board 
of examiners, had denied that he was an advocate of force- 
ful overthrow. of government.’ However, he persistently 
refused to answer questions about past or present member- 
ship in the Communist party. Justice Harlan, one of three 
dissenters from the Supreme Court majority, argued that 
the bar examiners could reasonably have held that the ap- 
plicant’s refusal to cooperate had made it “impossible to 
proceed to an affirmative certification that he was quaiified,” 
and therefore that he would have to be “deemed to have 
failed to sustain his burden of proof.” However, four 
justices agreed with Justice Black that “There is no evi- 
dence in the record which rationally justified a finding 
that Konigsberg failed to establish his good moral char- 
acter or failed to show that he did not advocate forceful 
overthrow of the government.” 


In the Schware case, the Court unanimously overturned 
the holding of state authorities. Wrote Justice Frank- 
furter: “To hold as the state court did that Communist 
affiliation for six or seven years up to 1940, fifteen years 
prior to-the.Court’s assessment of it, in and. of itself made 
the petitioner ‘a person of questionable character’ is so 
dogmatic an inference as to be wholly unwarranted.” 


PROTECTION OF Suspects’ RIGHTS IN CRIMINAL CASES 


Several of the controversial decisions of recent months 
have borne no relation to suppression of subversive activity. 
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These are decisions that have upset criminal convictions 
because of legal or constitutional errors found by the Court 
in the prosecution .of suspects. 


A unanimous decision in the case of Mallory v. United 
States (854 U.S. 449—1957) held a confession of rape 
inndmissible as evidence in- a federal trial solely because 
of the time lag between arrest and arraignment. Mallory, 
who was convicted of rape in the District of Columbia, 
had been apprehended on the afternoon following the crime, 
taken to police headquarters, and detained there without 
being arraigned until the next morning. During the after 
noon he had been given a lie-detector test and intensively 
questioned. He confessed shortly before midnight: 


There was no question of coercion, but the Court ruled 
that Mallory should first have been taken before a magis 
trate and informed of his right to counsel and of ‘his right 
to withhold any information that could be used against him. 
Because that had not been done, admission of the con- 
fession constituted clear error, -the Court said, under a 
provision of the Federal Rules of Criminal Procedure which 
requires arraignment “without unnecessary delay.” 


Two months after the Mallory decision Was handed down, 
a U.S. Court of Appeals broadened its application to include 
not only confessions but all types of evidence obtained 
While a suspect’ was’ unlawfully detained. In throwing 
out the rape-murder conviction of Clarence Watson on Aug. 
20, 1957, this court held inadmissible as evidenee Watson's 
oral confession, his re-enactment of the crime, and even 
the tangible evidence of a pair of trousers said to have been 
torn while Watson was fleeing. The government did not 
appeal. 


Several decisions of the high court in the present term 
suggest continuation of a trend toward upholding individual 
rights against claims of enforcement and prosecuting au- 
thorities in close cases. Green v. United States, decided 
Dec. 16, 1957, produced a broadened interpretation of the 
double jeopardy provision of the Bill of Rights. Green had 
been tried for first-degree murder, was convicted of only 
second-degree murder, and won reversal of that conviction 
on appeal. The Supreme Court held that he could not there- 
after be retried on the first-degree murder charge. On 
the same day, in Lambert v. California, the Court held a 
Los Angeles ordinance requiring convicted felons to reg- 
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Criminal Prosecution and the Supreme Court 


ister with the police unconstitutional as applied, because 
the defendant had not had fair notice of the requirement 


New Decision oN Use oF WiretrAr EVIDENCE IN) CoURT 

The Supreme Court dealt once more, on Dec. 9, 1957, with 
the long-disputed issue of wiretapping. In a unanimous 
opinion it ruled in Benanti v. New York that introduction 
of evidence obtained by state law enforcement officers 
through wiretapping, although authorized by the state con 
stitution and statutes, violated Section 605 of the Federal 
Communications Act of 1934. That section provides that 
“No person not being authorized by the sender shall inter 
cept any communication and divulge or publish the exist 
ence, contents, substance, purport, effect or meaning of 
such intercepted communication.” 


The Court held that evidence obtained by state officer 
through wire taps was inadmissible in federal prosecutions. 
This rule had previously been applied only to wiretap 
evidence unearthed by federal agents, The result in the 
case at hand was to overturn a conviction of Benanti for 
possessing untaxed alcohol. 


(\sks INVOLVING CopE oF MILITARY JUSTICE 

Rights claimed by individuals were sustained by the 
Supreme Court in two recent cases involving applicability 
of the Uniform Code of Military Justice to civilians. In 
Reid. v. Covert (854 U.S. 1—1957) the Court reversed a 
decision which ‘it-had made in the same case the previous 
term by declaring that wives of servicemen stationed abroad 
in peacetime could not be tried by courts martial for murder. 
The Court already had held in United States ex rel. Toth v. 
Quarles (350 U.S. 11—1955) that court-martial murder 
trials of ex-members of the armed forces who had severed 
all connections with the service since the crime violated 
both Article. III of the Constitution and the Bill of Rights. 


The effect of both decisions was to allow the accused per 
sons to go free, Justice Black, delivering the opinion of 
the Court in the Toth case, pointed out that Congress could 
provide for trial of discharged servicemen in federal district 
courts. Justice Clark, dissenting in the Covert case, said 


* Authorities disagree on whether the new decision prohibita use of wiretap evidence 
in state prosecutions. U.S. Atty. Gen. William P. Rogers eaid on Jan. 2, 1058, that 


in his opinion Congress had not intended to bar states from permitting use of wire 
tap evidence. However; N.Y. State Supreme Court Justice Samuel H. Hofstadter 
maintained on Jan. 2, 1958, that the Benanti devision invalidated state laws author 
izing use of such evidence 
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that “All that remains is for the dependents of our soldiers 
to be prosecuted in foreign courts, an unhappy prospect 
not only for them. but for all of us.” 





Reaction in Congress to Court Decisions 





CRITICISM of recent Supreme Court action has placed the 
essentials of judicial review once more under scrutiny. 
By use of this unique power the high court, for more than 
150 years, has interpreted the Constitution and judged the 
legality of acts and orders, state as well as federal. All 
attempts by the Legislative Branch to abolish the power 
of judicial review have ended in failure. 


Robert K. Carr has written that “The Supreme Court 
is more readily studied and understood as a political agency, 
sharing with the President and Congress the power to gov- 
ern, than it is as a judicial: body applying strictly legal 
rules to constitutional questions.” ® Although cases reach 
the Court couched in the language of private disputes, all 
of its decisions involve public law and many have profound 
political effects. 


At various times in its history the Court has aroused 
sentiments so deep as to provoke attempts to undo its work 
and to limit its power. Most of the measures currently 
advocated in Congress, and by federal or state law enforce- 
ment officers, are designed to clarify certain of the recent 
decisions or modify their effect. However, demands that 
the Court be stripped of some of its powers also are being 
made. 


RILLS TO’ CURTAIL JURISDICTION OF SUPREME COURT 


Half a dozen bills to lay down qualifications for appoint- 
ment to the Supreme Court have.been introduced in the 
present Congress. Perhaps the mildest, embodied in iden- 
tical measures sponsored by Sens. Herman E. -1'almadge 
(D-Ga.) and George A. Smathers (D-Fla.), would require 
of each person nominated to fill a Supreme Court vacancy 
at least five years of judicial experience. 


An equal number of bills providing for curtailment of. 


* Robert K. Carr, The Supreme Court and Judicial Review (1942),-p. xi. . 
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Criminal Prosecution and the Supreme Court 


the Court’s appellate jurisdiction are awaiting committee 
action. Article III, Section 2 of the Constitution provides 
that “The Supreme Court shall have appellate jurisdic- 
tion .. . with such exceptions and under such regulations 
as the Congress shall make.” Most of the pending meas- 
ures aim to remove from the high court’s jurisdiction the 
power to declare racial segregation in public facilities un- 
constitutional. One, however, offered by Sen. William E 
Jenner (R-Ind.), would prohibit the Court from reviewing 
steps taken by federal or state instrumentalities to combat 
subversion. 


A concerted. movement to curb the Court would run 
into powerful resistance. Many members of Congress, 
though vigorously opposed to particular decisions, would 
resist with equal determination .any drive to alter the char- 
acter of ‘the Judicial Branch as an institution. None of 
the bills so far offered to limit the high court’s powers or 
to prescribe qualifications for membership has received 
committee hearings. 


Fear that the Supreme Court might strike down parts 
of the Reconstruction legislation enacted after the Civil 
War led-to the only instance of direct interference with 
the Court’s jurisdiction. To forestall a possibly unfavor 
able decision in a case that had already been argued, Con 
gress passed a law taking away the Court’s appellate juris- 
diction in such cases. During the same period there oc- 
curred perhaps the only successful instance of “packing” 
of the Court... After President Grant had filled two vacan- 
cies, a recently invalidated law to make greenbacks legal 
tender for payment of debts was given a new hearing and 
sustained by a 5-4: decision.” 


Congress, when frustrated by a Supreme Court ruling, 
has been able to get its way, more often than not, by put- 
ting through legislation to meet. Court objections. Or a 
change of mind or of personnel in the Court itself has 
produced the desired remedies. Only two constitutional 
amendments can be considered direct outgrowths of Supreme 
Court decisions. The 11th amendment overrode the deci- 
sion in Chisholm v. Georgia (2 Dall. 419—1793) by. pro- 
viding that a state could not be sued'by citizens of another 
state. The 16th amendment nullified the ruling set forth 
in Pollock v. Farmers Loan and Trust Co. (158 U.S. 601- 


7 See ““‘Reorgahization of the Federal Judiciary,” E.R.R., 1937 Vol. Il, pp. 231-232 
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1895) by authorizing Congress to.enact laws for taxation 
of income. 


LEGISLATION TO Mopiry EFFEeTS OF CouRT RULINGS 


J. Edgar Hoover, addressing the F.B.1. Academy on 
Nov. 4, 1957, lashed out at “the mounting success of. crim- 
inal and subversive elements in employing loopholes, tech- 
nicalities, and delays in the law to defeat the interests of 
justice.”” Hoover did not state what cases he had in mind, 
but he declared that the nation’s ‘courts must eventually 
“come to grips in a realistic manner with facts and join 
all forces for good in protecting society.”” Rep. Kenneth B. 
Keating (R-N.Y.) likewise warned on. Dec. 11, 1957, that 
the Supreme Court had “gone altogether too far in its zeal 
to protect the rights of individuals”: and in so doing had 
“endangered the safety of the great mass of our people.” 
He said that Congress “‘can and must take action to soften 
or correct the repercussions” of recent Supreme Court 
decisions. 


Cases in which acts of Congress have been so interpreted 
as to defeat conviction of alleged criminals—Mallory, Yates, 
Benanti, and Nelson—have aroused protest both in and out 
of Congress. Police officials have made angry attacks on 
the Mallory ruling. The Deputy Chief of Police in the 
District of Columbia, Edgar E. Scott, contended on Dec. 
19, 1957, that it put “handcuffs and shackles on law en- 
forcement.” . Scott said that “Innocent persons would, of 
necessity, have to be arraigned and the stigma of a police 
record placed against them,.unless there is a. reasonable 
time to clear them by interrogation and investigation before 
arraignment.” Several bills have been introduced in Con- 
gress to amend the rule which requires -arraignment 
“without unnecessary delay.”” Companion measures spon- 
sored in the House by Keating and in the Senate by East- 
land provide that “Statements or confessions or other evi- 
dence shall not be inadmissible solely because of delay in 
taking an arrested person ‘before a commissioner.” ® 


Strict interpretation of crucial sections of the Smith Act 
in the Yates case did not provoke as much. protest in 1957 
as such a reading would have raised five years earlier. This 
can be attributed to the low estate to which the Communist 

* Andrew E. Mallory, freed from a death cell in June 1957, is currently being sought 


by Washington police on charges of subsequently assaulting the daughter of a pastor 
who had befriended him 
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party of the United States has fallen. Rep. Keating has 
introduced a bill which would expand the meaning of the 
term “organize” as employed in the Smith Act to cover the 
continuous process of organizing and recruiting, but no 
hearings on the measure have been ordered. An omnibus 
bill to strengthen internal security laws, offered by Rep. 
Francis E. Walter (D-Pa.), includes severe penalties for 
anyone who has “knowingly and willfully” become a mem- 
ber.of the Communist party.’ But concern over internal 
security matters has ebbed in Congress, and the adminis- 
tration has not come out.in favor of any legislation to alter 
the Court’s holding in the Yates ¢ase or significantly to 
strengthen present statutory authority for combating sub- 
version. 


PROPOSALS TO AMEND WIRETAP AND SEDITION LAWS 

The recent Benanti decision outlawing use of state- 
authorized wiretap evidence has brought criticism of the 
Court on the ground that Congress had not intended the 
proscription to apply to wiretapping by state agents. 
Twenty-four years have elapsed since the present Commu- 
nications Act was adopted. - ‘Wire and wireless facilities 
have expanded enormously, and new techniques that lend 
themselves readily to operations of criminal and subversive 
conspirators have been developed. It is now contended 
that where law enforcement agencies are attempting to 
combat public enemies, they should.be allowed, within 
reasonable limits, to tap wires and use the evidence in 
prosecutions. 


The administration has requested authorization of care- 
fully controlled wiretapping on several occasions, and in 
1954 a bill passed the House. Atty. Gen. William P. Rogers 
said, Dec. 23, 1957, that the administration itself would not 
recommend any wiretap legislation this-year but that he 
expected Congress to clarify prohibitions against wiretap- 
ping at the 1958-session. Chairman John L. McClellan 
(D-Ark.) and five other members of the Senate’s Select 
Committee on Improper Activities in the Labor or Manage- 
ment Field introduced a bill, Jan. 16, to exempt from the 
prohibitions of the 1934 federal act such state-authorized 
wiretapping as that barred by the Benanti decision. Rep. 


*The Smith Act makes membership in any organization which advocates forceful 
overthrow of government a crime, but the Department of Justice has been reluctant 
to prosecute known Communists under this provision alone, and its constitutionality 
has never been teated in the Supreme Court 
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Keating is sponsor of a House bill to authorize wiretapping 
by federal agents in espionage, treason, and kidnap cases 
as well as wiretapping by state agents acting in conformity 
with state law. 


The Nelson decision invalidating state sedition’ laws, 
handed down Apr. 2, 1956, was immediately attacked by 
state attorneys general and state supreme court justices. 
The Conference of Governors in June 1956 adopted a reso- 
lution expressing grave concern over voiding of a state law 
because a federal law dealt with the same subject. Critics 
of the Nelson ruling assailed it on the ground that it con- 
stituted another federal encroachment on state powers and 
would hamstring state efforts to suppress subversion. Rep. 
Howard W. Smith (D-Va.), author of the Smith. Act, said 
he “never dreamed”’ the law would be. interpreted to in- 
validate state sedition statutes. 


Bills were promptly introduced in Congress to overcome 
the Court’s construction.of the Smith Act. Some would 
have general, others restricted; application.’° A bill ap- 
plying to acts of Congress in general was. reported-by the 
Senate Judiciary Committee, and a bill limited. to sedition 
laws was reported by the House Judiciary Committee in 
1956. The administration endorsed the latter bill but op- 
posed the broad Senate measure. Neither received floor 
action. Upwards of fifteen bills to strike down the doctrine 
of pre-emption by implication are currently pending in 
Congress. 


Hicn Court’s RULINGS ON CONSTITUTIONAL PRINCIPLES 


Recent decisions imposing limitations on state procedures 
in anti-Communist activity have come under particularly 
heavy attack from state attorneys general. However, be- 
cause the Konigsberg, Schware, and Sweezy decisions 
rested on constitutional grounds, state authorities would 
seem to be under compulsion to alter their practices to con- 
form to standards set by the high tribunal. 


The Jencks ruling prompted Congress to pass a law pro- 
tecting F.B.I. files from “fishing expeditions,” but the new 
statute in no way undereut the basic principle of the de- 
cision. As Atty. Gen. Herbert Brownell put it, June 28, 
1957, in testimony urging action pursuant to the decision: 


“One bill of broad application proposed that “‘No act of Congress shall be con- 
strued as indicating un intent . . . by Congress to occupy the field... . unless such 
act contains an express provision to the effect.” A typical narrow bill would reverse 
the Nelson ruling only with respect to state laws against sedition. 
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The Court held that . . . statements which relate to the testimony 
of the witness must be made available to the defense without 
requiring the defense first to establish some inconsistency. We 
accept that principle. However, there is an immediate need for 
legislation to clarify the procedure to be followed in applying 
such a principle. 


The procedure was clarified by empowering the trial 
judge to determine what parts of the government’s docu- 
mentary material are relevant. The government, then, is 
given the choice of turning relevant material over to the 
defense or of dropping that part. of the evidence from its 
case. That the core of the Jencks ruling remains unim- 
paired was shown on Jan. 9, 1958, when the U.S. Court of 
Appeals for the District of Columbia held its principle 
applicable to hearings before government boards. 


Attempts to undo the. Watkins ruling face similar ob- 
stacles. House Minority Leader Joseph W. Martin, Jr. 
(R-Mass.) said in a broadcast in June 1957 that the de- 
cision had crippled the investigating committees of Con- 
gress. Rep. Gordon H. Scherer (R-Ohio), a member of 
the House Un-American. Activities Committee, told the 
House on June 27, 1957, that the committee had had to 
forgo an investigation into ‘‘an unexplored field’ of Com- 
munist activity in the United States because summoned 
witnesses pressed investigators “to outline in detail the 
nature and object of our investigation.” It was imperative, 
Scherer insisted, that “for the time being the objectives of 
our investigation be kept highly secret.” 


Most members of Congress are nevertheless maintaining 
a wait-and-see attitude toward the Watkins decision. It is 
generally agreed that Chief Justice Warren’s opinion did 
not make precisely clear what Congress must do to satisfy 
its. requirements, and it is expected that the Court will 
soon be asked to pass on attempts at compliance by con- 
gressional committees. . 


The Toth and Covert Seiden the only ones in recent 
years in which provisions of an act of Congress have been 
ruled unconstitutional, have prompted least controversy. 
No bills have been introduced in House or Senate to pro- 
vide for trial in federal civil courts of ex-servicemen, or 
dependents: of servicemen, accused of having committed 
crimes abroad but no longer or not at the time subject to 
courts martial. 
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COMPLAINTS raised by recent decisions of the Supreme 
Court include the contention that some of the rulings have 
taken in too much territory from a legal standpoint, and 
that similarly. the opinions often have been so sweeping 
as to leave their exact meaning. unclear. It has been as- 
serted also that the Court seems to be placing: more em- 
phasis on individual rights and immunities guaranteed by 
the lst amendment than on other constitutional guarantees, 
and in so doing is trespassing on the legislative domain of 
both federal and state governments: The severest.critics 
even suggest that the triburial has interpreted statutes 
broadly or narrowly in order to justify preconceived con- 
clusions, and that as a result confidence in the American 
judicial system is being impaired. 


Persons in sympathy with the general trend of recent 
rulings maintain that the Supreme Court has wisely stepped 
in, after the excesses of a period of fear and uncertainty, 
to right the balance between liberty and authority. Al- 
though some of the controversial decisions may make round- 
ing up of Communists and prosecution of suspected crim- 
inals more difficult, it is asserted that the proper object of 
criticism is not the Court but the unlawful and unconsti- 
tutional procedures that have been allowed to develop. Sen, 
Thomas C. Hennings, Jr. (D-Mo.), chairman of a Senate 
subcommittee on constitutional rights, said last July 8: 

What seems to be overlooked or iynored.by most of the Court’s 
detractors is that if the practices- and’ procedures of the govyern- 
ment, examined by the Court in recent cases, had been tailored in 
the first place to fit. the requirements of the. Constitution, they 
would not have been struck down by the Court, and no “emergency 
in law enforcement” would now face the nation. 


The Supreme Court may have been slow to find the op- 
portunity to intervene, but in the Watkins decision it finally 
notified congressional committees that they could no longer 
proceed as ‘if beyond reach of the Bill-of Rights. The 
decision did not outlaw investigation by Congress of sub- 
versive or corrupt activity. It said merely that the object 
of an inquiry must be to obtain information desired by 
Congress, not to establish a public pillory. Congress was 
warned that its committees should not attempt to accom- 
plish by publicity what cannot be done by.due process. 
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It has been suggested that the Yates decision, interpret- 
ing the Smith Act, represented an attempt to restore io 
the test of clear and present danger some of its original 
meaning. The Sweezy decision reinforced constitutional 
safeguards for academic freedom and freedom of political 
belief. Decisions like these, the Court’s defenders fay, do 
not weaken but sustain and strengthen the institutions of 
democracy. 

The uproar caused by the Nelson decision was looked 
upon by many persons as being out of all proportion to 
the possible results. They pointed out that state sedition 
laws had rarely been invoked; in this particular case state 
prosecutors had not tried to prove Nelson guilty of sub- 
version against the Commonwealth of Pennsylvania. The 
Supreme Court’s decision was supported as a wise and just 
safeguard against double punishment. The Konigsberg and 
Schware decisions have-been likewise praised as reaflirma- 
tions of established principles. They follow in the tradi- 
tion of post-Civil War decisions in which the Court invali- 
dated acts of Congress forbidding supporters of the Con- 
federate cause to engage in certain professions. 


The Mallory decision, it has been explained, was founded 
on the fundamental right of an individual not to be com- 
pelled to be a witness against himself. To require arraign- 
ment without unndcessary delay checks resort to repre- 
hensible “third degtee” methods, physical or psychological. 
A suspect often has little chance to prove intimidation if 
it is his word against that of the police. Moreover, there 
is‘rarely any valid reason why police officials cannot take 
a likely suspect before a magistrate soon after he is ar- 
rested. The Mallory ruling has been said to protect the 
innocent and to assure that convictions of the guilty will 
be achieved by correct methods. 


REASONS FOR VAGUENESS IN SOME OPINIONS OF COURT 


Complaints of unclear reasoning and unnecessarily 
sweeping language _in Supreme Court opinions are exag- 
erated, supporters of recent controversial opinions main- 
tain. They point out that a certain amount of vagueness 
and imprecision in court opinions is inevitable. Re-exami- 
nation of the decisions of the most famous of American 
jurists, including John Marshall, will show that Supreme 
Court opinions are not always crystal clear. Loose opinions 
reflect, to some extent, the necessity of reaching majority 
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agreement on how an important finding should be worded. 
They may represent also a conscious desire on. the part of 
the Court to avoid stating its views with such precision 
that they cannot be adapted to changed conditions. 


Certain other advantages may stem from vagueness and 
imprecision, particularly when new or long-neglected legal 
ground is being covered. The Watkins ruling, for example, 
will require Congress to give serious thought to solution of 
problems raised by the procedure of investigating com- 
mittees. In the end, Congress and the Court together may 
be able to hammer out a “rule of reason” defining the con- 
stitutional limits to congressional investigative power. By 
stating its views in sweeping terms, the Court provides it- 
self with alternate starting points for future consideration 
of the question. 


CRITICISM OF THE COURT AND CONFIDENCE IN THE COURT 

There is universal agreement that no agency of govern- 
ment, the Supreme Court included, is above criticism. A 
democracy which allowed the judiciary to exercise power 
to interpret or nullify legislation without curb or limita- 
tion of any kind could not survive. Court decisions must 
be subject to ultimate check in the halls of Congress and 
the forum of public opinion. 


At the same time, the president of the American Bar 
Association, Charles S. Rhyne, said on Sept. 20, 1957: 
“I am, frankly, deeply disturbed by the nation-wide attack 
on the courts, which it seems to me has gone beyond 
criticism of individual decisions to the point where the 
confidence of the public in our courts as an institution of 
government may be impaired.” President Eisenhower 
remarked at a press conference on June 26, 1957, that 
possibly some of the recent decisions were difficult to 
understand, but he added: “I think we should not forget 
this: the Supreme Court is just as essential to our system 
of government as is the President or as is the Congress, 
and we should respect its duties and responsibilities.” 


Among members of Congress and the bar, including 
many who oppose particular decisions, there appears to be 
widespread agreement that the basic structure of the Court 
should not be tampered with in moments of passion or 
temporary pique. But there is agreement also that when 
the Court interprets a federal law, action by Congress to 
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Criminal Prosecution and the Supreme Court 


change or clarify the law cannot be considered interference 
with or defiance of the Court. By passing amendatory leg 
islation, Congress is merely exercising its own preeminent 
power to define public policy. 


David Riesman wrote recently that “In a battle between 
Court and Congress, the immediate rhetorical advantages 
lie with the latter.’”” The individual congressman, Riesman 
observed, can “speak in slogans which make ambiguity seem 
un-American per se, while the Court in civil liberties cases 
has a task of inherent intricacy which it must seek to 
explain.” !! 


Supporters of recent controversial decisions think the 
Supreme Court showed judicial statesmanship in waiting 
to speak until the public was prepared to accept restate 
ment of basie legal principles. Bernard Schwartz predicted 
recently that “The Court will ultimately settle upon th: 
middle position most appropriate for a judicial tribunal.” 
Otherwise, Schwartz wrote, “We are once again in for one 
of the chronic struggles between the Court and other 
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branches,” }! 
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